
 
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE:  

SONITPUR AT TEZPUR 
 

Present:     Sri Debashish Saikia, 
   Chief Judicial Magistrate, 
  Sonitpur, Tezpur. 
 

GR CASE NO. 607/12 

U/S 379 of IPC. 
 

State 
 

-vs- 
 

                              Md. Noor Kalam   ………..accused  
 

Appearances: 
 

  N Devi, Learned Addl PP  
& N Saikia, Asstt PP     :  For the state 

 
Smt. Anjali Kalita 
Ld Counsel     :  For the accused  

 
Date of recording evidence  :  17.06.2019, 31.08.2019, 

   29.11.2019, 07.02.2020 
 

Date of hearing argument      : 18.02.2020. 

Date of judgment       :  28.02.2020.   

 

J U D G M E N T  

 

1. The informant’s case in brief is that :  

  Informant Sri Raju Ghosh lodged an ejahar on 16.03.2012 stating inter-

alia that on the said date at about 9.15 PM he parked his bicycle near the 

jewellery shop where he worked which is adjacent to “Ban Theatre”. At that 

time he was busy watching a cricket match, and a little later when he went 

outside, he saw his bicycle being taken away by a miscreant and he then 

immediately ran after the said miscreant along with a motor cyclist and was 

able to caught the said miscreant near Lachit Chowk with the help of other 

people. Thereafter, people gathered there started assaulting thief and in course  
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of interrogation the said thief disclosed his name and address. Police was 

informed and later police came and apprehended the accused Md. Noor Kalam. 

Hence, the ejahar. 

  
2. On receipt of the ejahar, O/C, Tezpur P.S registered a case as Tezpur PS 

Case No 340/12, u/s 379 of IPC and started investigation of the same. On 

completion of investigation, police submitted the charge sheet against the 

accused Md. Noor Kalam u/s 379 of IPC. 

 
3. Cognizance of the offence was taken, and process was issued against 

the accused. On appearance of the accused, copy of the case was furnished to 

him. Vide order dated 05.02.2019 charge u/s 379 of IPC was framed read over 

and explained to which the accused pleaded not guilty and claimed to be tried.   

 
4. Prosecution in order to prove this case, examined as many as 5 (Five) 

witnesses including the informant.  

 
5. The plea of the defence is of total denial. The Statement of the accused 

was recorded u/s 313 of Cr.PC. in which the accused denied to have committed 

the offence charged with. However, the accused declined to adduce evidence. I 

have heard the arguments advanced by the learned Counsel of both sides and 

carefully perused the evidences on record.  

 

6.   The points  for determination are : 

 

i) Whether the accused person on 16.03.2012 
at about 9:15 PM, intending to take 
dishonestly movable property a bicycle out 
of the possession of the informant, moved 
that property in order to such taking and 
thereby committed an offence punishable 
u/s 379 of IPC ? 
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DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

7.  PW 1 Sri Raju Ghosh is the informant of this case and he in his evidence  

stated that he knows the accused from date of the incident which took place in 

the year 2012 at about 9 PM.  He stated that on the day of incident, he was 

working in a jewellery shop situated near “Ban Theater”, and he had parked his 

bicycle outside his shop, and at that time a thief came and  took away his 

bicycle. Seeing the same, he ran after the said thief shouting “Soor soor” and 

with the help of a motor cyclist he was able to catch the said thief along with 

his cycle near Tezpur Lachit Chowk.  After that, police came to the place of 

occurrence and took the thief along with them. Later, he lodged the FIR. Ext 1 

is the FIR and Ext 1(1) is his signature thereon. 

 
8. In course of his cross examination, PW 1 stated that at the time of 

incident, he was working at Prafulla jewellery, and the said shop now had been 

closed down, after the owner of the said shop died. He stated that he chased 

the accused by riding pillion in a motorcycle, but he could not remember the 

registration number of the said bike. He stated that on the day of incident, he 

was watching cricket match between India and Bangladesh on the said shop. 

He also stated that on the day of incident, another worker was there in the 

said jewellery shop named Sushil Das. He stated that he did not produce the 

cash memo of his bicycle before the police and that he also could not say the 

number of his bicycle. He denied the fact that he had not seen the accused 

when his bicycle was being taken away and that he did not chase the accused 

and recovered his cycle from his possession. He denied the defence suggestion 

that he and the motor cyclist had apprehended the accused only on suspicion. 

He stated that at the time of incident, it was winter season. He also denied 

that fact that the seized cycle was not his cycle and that he had deposed 

falsely before the court. He stated that the ejahar which was lodged by him 

written by one police person as narrated by him.  
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9. PW 2 Sri Satyendra Das deposed in his evidence that he knows 

the informant of this case. The incident took place in the year 2012 and on the 

day of incident, a cycle belonging to one Raju Ghosh was stolen by a 

miscreant. According to him he was waiting near Lachit Chowk on the night of 

incident and at that time a motorcyclist came towards Lachit Chowk shouting 

“Soor Soor”, and that a thief was trying to flee away along with a bicycle. PW2 

stated that the said motorcyclist caught the thief along with stolen bicycle and 

on being informed police came and took the thief along with them. He stated 

that he put his signature on the seizure list as a witness which was marked as 

Ext 2 whereupon Ext 2(1) is his signature.  

 
10. In course of his cross examination, PW 2 stated that Raju Ghosh told 

him that the stolen bicycle belonged to him. He stated that he had two friends 

with him at the time of incident, and that  Raju Ghosh was accompanied by 

one person in the said motor cycle and said person who accompanied Raju 

Ghosh had caught the thief. He stated that he could not say the brand and 

colour of the bicycle of Raju Ghosh. He also stated that he cannot say as to 

who is the owner of the stolen bicycle as he had no personal knowledge about 

the same. He further stated that Raju Ghosh called himself the owner of the 

said cycle but he had not mentioned the specific make and brand of the bicycle 

to him. He stated that on the day of incident he put his signature on the 

seizure list at the place of occurrence. He denied the fact that the accused had 

not stolen any bicycle.  

 
11. PW 3 Sri Bipul Nath deposed in his evidence that he did not know the 

informant of this case. He stated that the incident took place in the year 2012 

at about 9 PM to 9:30 PM and at the relevant time while he was on his way to  

Lachit Chowk he heard someone shoting “Soor Soor”. At the relevant time he 

saw people chasing a person who was trying to run away with a bicycle and 

that he later learnt that the said person had stolen a bicycle. According to him 

the owner of the said stolen cycle reached there and in the meantime  police 

was informed, and that police came and took the accused person along with 

them.  
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12. In course of his cross examination, PW 3 stated that he cannot say the 

particular brand and make of the bicycle.  He also stated that though he had 

seen the owner of the said cycle, he could not identify the said person by his 

name and face. He stated that he came to know from the people who gathered 

at the place of occurrence that the said thief brought the said bicycle from 

“Ban Theater” side. At the relevant time, many people came from the side of 

Ban Theater side towards Lachit Chowk. He also stated that the people who 

gathered at the place of occurrence had not seen the accused committing theft 

of the cycle. He denied the fact that the people who gathered at the place of 

occurrence had beaten the accused only on suspicion. He also denied the fact 

that no stolen cycle was recovered from the possession of the accused.  

 
13. PW 4 Sri Samir Guha deposed in his evidence that he do not know the 

informant as well as the accused person of this case. He stated that the 

incident took place in the year 2012 at about 9 PM to 10 PM and at the 

relevant time he was standing in-front of his friend’s shop situated at Lachit 

Chowk. At that time he saw two persons chasing a thief and later the said thief 

was apprehended near Lachit chowk. According to him hearing a commotion 

when he came out, he learnt that the said thief had committed theft of a 

bicycle. Later police came to spot and took the thief along with bicycle from 

there. Police also took his signature on the seizure list which was marked as 

Ext 2 whereupon Ext 2 (2) is his signature.  

 
 
14. PW 5 Sri Mukul Kumar Saikia deposed in his evidence that he did not 

know the informant as well as the accused person of this case. He stated that 

an incident of theft took place many years ago one day at night time. At the 

time of incident, he was at his shop situated at Lachit Chowk and at that time 

he heard a commotion, wherein people were chasing and shouting “Soor soor”. 

According to him when he came out of his shop he saw police had in the 

meantime caught the said thief along with a bicycle. He further stated that he 

could not say from where the police caught the thief and seized the stolen 
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cycle. He had put his signature on the seizure list as a witness. Ext 2 is the 

seizure list whereupon Ext 2(3) is his signature. This in nutshell is the evidence 

available on record.  

 

15. Ld. Counsel for the accused had submitted that the prosecution has 

failed to prove its case against the accused beyond all reasonable doubt and 

that there are many discrepancies in the evidence of the witnesses. The 

evidence adduced by the witnesses is not reliable so as to hold the accused 

liable and as such the accused deserves acquittal. On the other hand, Ld. APP 

had submitted that though there are some minor variations in the evidence of 

the witnesses, the evidence of the witnesses otherwise is consistent and 

reliable, therefore, their evidence cannot be said to be unreliable or 

untrustworthy to disbelieve the prosecution case. Ld. APP had also submitted 

that guilt of the accused has been clearly established and as such the accused 

deserves to be punished. In the backdrop of above submission so forwarded by 

the Ld. Counsels of both the sides it has to be seen as to how far the 

prosecution has succeeded in establishing its case against the accused.  

 

16. A close perusal of the evidence led by the prosecution discloses that 

almost all the witnesses including the informant had clearly stated that on the 

night of incident a thief tried to run away with a bicycle, that was parked near 

a jewelry shop adjacent to the Ban Theatre. The evidence of the witnesses also 

discloses that the informant to whom the cycle belonged had seen the thief 

taking away his bicycle and on being chased, he along with others was able to 

apprehend the thief along with the bicycle. The above assertion of the 

informant PW 1, and witness PW 2 was tested by way of cross examination by 

the defence side, but the assertion of PW 1 and PW 2 could not be demolished 

in-spite of a lengthy cross examination. The evidence of PW1 and PW 2 is 

further supported by the evidence of PW 3, PW 4 and PW 5 who in course of 

their evidence had supported the prosecution case projected through the 

informant PW1. The evidence of the aforesaid witnesses also appears to be 

reliable and trustworthy as nothing material could be extracted from them to 
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show that they had falsely deposed against the accused. The accused in 

his examination u/s 313 of CrPC merely denied his involvement and has not 

adduced any evidence to show that he was not involved in the theft. The 

accused also could not probabilise his defence plea through the cross 

examination of the prosecution witnesses. The material on record nowhere 

discloses that the informant PW 1 or any other witnesses had any axe to grind 

against the accused to falsely implicate him in the instant case. There is also 

nothing on record that the witnesses examined in the case were related to the 

informant so as to falsely depose against the accused. In the above facts and 

circumstances, I see no reason to discard the otherwise trustworthy evidence 

of the prosecution witnesses.  

 

17. The act of the accused in moving away the bicycle of the informant 

without his consent is an act of dishonesty on the part of the accused and as 

such the moment when the accused moved the bicycle belonging to the 

informant/PW 1 without his consent, the ingredients of theft punishable under 

section 379 of IPC is clearly made out and established. Accused is therefore, 

held guilty u/s 379 of IPC.  

 

18. I have considered extending the beneficial provisions of the Offender 

Act to the accused but refrained from doing so considering the nature of the 

case.  

 

19.  Accused is heard on the question of sentence. Accused submitted that 

he is the sole bread earner of the family and that he has also got his old and 

ailing parents to look after and that sentencing him to imprisonment would 

cause immense hardship to him and his family members. Accused also 

submitted that he was in jail hazot for a considerable period during the stage 

of investigation and as such he be dealt with leniently. I have considered the 

plea of the accused vis-à-vis the facts and circumstance of the case. The only 

mitigating circumstance is of the fact that the accused is of young age with a 

family to look after and that he had spent considerable period in jail hajot 
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during the stage of investigation. That apart the prosecution had failed to 

show that the accused had been previously convicted. Considering all the 

above facts and circumstances, I am of the measured view that the accused 

deserves a little leniency.                                                            

                                               

ORDER 

Accused Md. Noor Kalam is convicted u/s 379 of IPC and is sentenced to 

SI for 15 (Fifteen) days and also to pay a fine of Rs. 1000/- (One 

Thousand) i/d to SI for another 3 (Three) days.  

The period of imprisonment already undergone shall be set off as per 

provisions of u/s 428 of CrPC.  

Furnish free copy of judgment to the convict accused. 

Seized bicycle be returned to the owner in due course of time.    

The liability of the bailor is extended for 6 (six) months from 

today as per provision of the amended Cr.P.C.   

This Judgment is given under my hand and the seal of this Court on this 28th 

day of February, 2020. 

 

( D Saikia ) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
 
    (D Saikia) 
Chief Judicial Magistrate, 
           Sonitpur, Tezpur 
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A P P E N D I X 

 
 
Prosecution witnesses 
 

1. PW 1  :- Sri Raju Ghosh  

2. PW 2  :- Sri Satyendra Das 

3. PW 3  :- Sri Bipul Nath 

4. PW 4  :- Sri Samir Guha  

5. PW 5  :- Sri Mukul Kumar Saikia  

  
Defence  witnesses 
 

NIL  
 
Documents exhibited by the prosecution  
 

1. Ext.1   :- Ejahar 

2. Ext 1(1)  :- Signature of PW 1  

3. Ext 2  :- Seizure List 

4. Ext 2(1)  :- Signature of PW 2 

5. Ext 2(2)  :- Signature of PW 4 

6. Ext 2(3)  :- Signature of PW 5 

 
Documents exhibited by the defence 
 

Nil.  
 
 
                                                                         (D Saikia) 
           Chief Judicial Magistrate, 
                                                                     Sonitpur, Tezpur 
 
 
  


